RESOLUTION NO. ___24417

A RESOLUTION AUTHORIZING THE ADMINISTRATOR OF
THE DEPARTMENT OF PUBLIC WORKS TO AUTHORIZE A
PAYMENT IN AN AMOUNT UP TO ONE HUNDRED
THOUSAND DOLLARS ($100,000.00) TO THE TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION
(TDEC) IN ACCORDANCE WITH THE COMMISSIONER'S
ORDER AND ASSESSMENT DATED APRIL 12, 2005.

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF CHATTANOOGA,
TENNESSEE, That the Administrator of the Department of Public Works be and is hereby
authorized to authorize a payment in an amount up to $100,000.00 to the Tennessee Department
of Environment and Conservation (TDEC) in accordance with the Commissioner’s Order and
Assessment dated Apn! 12, 2005.

ADOPTED: May 3 , 2005

/add



STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION

IN THE MATTER OF: } DIVISION OF WATER POLLUTION
} CONTROL
)
CITY OF CHATTANOOGA )
)
)
RESPONDENT ) CASE NO. 03-9171

COMMISSIONER’S ORDER AND ASSESSMENT

NOW COMES Betsy L. Child, Comnissioner of the Tennessee Department of

Environment and Conservation, and states:

PARTIES
L
Betsy L. Child s the duly appointed Commissioner of the Tennessee Department of

Environment and Conservation (hereinafter the **Department™).

IL
The City of Chattanooga, (hereinafter the “Respondent™) is a municipality in Hamilton
County, Tennessee. The Responden: owns and operates & Municipal Sepurate Storm Sewer
System (hereinafter “MS4™). Service of process may be made on The Honorable Robert Corker,

Mayor, City of Chatranooga, Suite 100, City Hall, Chattanooga, Tennessee 37402.



JURISDICTION

IIL

Whenever the Commissioner hias reason to believe that a violation of Tennessee Code
Annotated (T.C.A.) Section 69-3-101 et seq., the Water Quality Control Act (hereinafter the
"Act") has ocewrred, or 1s about to oceur, the Commissioner may issue a complaint to the violator
and may order corrective action be taken pursuant to T.C.A. §69-3-109(a) of the Act. Further,
the Commissioner has authority to assess civil penalties against any violator of the Act, pursuant
to T.C.A. §69-3-115 of the Act; and to assess damages incurred by the state resulting from the
violation, pursuant to T.C.A. §69-3-116 of the Act. The Water Quality Contrcl Board has
promulgated rules governing general water quality criteria, and use classifications for surface
waters have been promulgated pursuant to T.C.A. §69-3-105 and are effective as the Official
Compilation Rules and Regulations of the State of Tennessee, Chapters 1200-4-3 and 1200-4-4

("Rale").

n’i
The Respondent is a “‘person” as defined by T.C.A. $69-3-103(20). As hereinafler stated,

the Respondent has violated the Act.

V.
T.C.A. §69-3-108 requires that a person cobtain a permit from the Department prior to
discharges into waters of the state, Rule 1200-4-5-08 states in part that 2 set of effluent
limitations will be required in each permit that will indicate adequate operation or performance

of treatment units used and that appropriately limit those hermful parameters present in the
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wastewater. Furthermore, 1t is unlawful for any person to increase in volume or strength of any

wastes in excess of the permissive discharges specified under any existing permit.

FACTS
VI

On September 30, 1994, the Diviston of Water Pollution Control (hereinafter the
“Division™) issued a National Pollutant Discharge Elimination System (NPDES) Permit,
TNSQ68063 (hereinafter the “permit”) to the Respondent. The permit became effective on
October 1, 1996, and expired on September 30, 2001. The Respondent reapplied for a new
permit in a timely manner and the expired permit remains in effect untit such time as the new
permit is issued. The permit authorizes the Respondent to discharge storm water runoff in
accordance with the storm water quality management program(s), effluent limitations,
monitoring requirements and other conditions estabiished in the permit to “Waters of the State,”

as defined by T.C.A. § 69-3-103(33).

VIL
Pursuant to T.C.A. §69-3-105(a)(1), all Waters of the State have been classified by the
Temnessee Water Quality Control Board for suiteble uses. Department Rule 1200-4-4, Use
Classificativns for Surface Warers, is contained in the Rules of Tenmessee Departmen: of
Environment and Conservation Division of Water Follution Control Amendments. Accordingly,
2]l Waters of the State are classifled, at 2 minimum, for the following uses: fish and aquatic life,

recreation, irmigation, livestock watering and wildlife.



Vil
On December 11 through December 13, 2002, Division personne] and personnel from the
U.S. Environmental Protection Agency (EPA) conducted a joint Cempliance Evaluation
inspection (CET) of the Respondent’s MS4 program. The purpose of the CEI was to evaluate the

Respendent’s compliance status with the terms and conditions of the permut.

IX.

Division personnel found the Respondent’s records and reports unsatisfactory. The
Respondent did not collect all the data required in Pant V of the permit. The Respondent did not
implement the system-wide public education effort, as required. The Respondent did not meet
the required compliance dates contained tn Part IIT A of the permit for the following items:

1. Conduct an inventory of the storrn water drainage system and maintain the inventory in a
Geographical Information System (GIS) format.

2. Develop, implement and enforce maintenance requirements for prvate storm water
structures.

d

Evaluate effectiveness of erosion prevention and sediment control (EPSC) to insure Dest
Management Practices (BMPs) are achieved.

4. Define a master planning effort for storm water.

5. Identify and priontize all areas where significant levels of construction development are
expected to occur.

5. Define the highest priocity area for sterm water control and develop a pilot master plan to
manage the storm water.

7. Develop @ storm water master plan tor the entire jurisdiction.
8. Ewvaluate existing flood controls.

9. Decvelop procedures for incorporaling water quality features.



10.

11

14,

15.

16.

17.

18.

Develop a BMP Guidance Document for solid waste management facilities, including City
Yards.

Implement a monitoring program, including sampling storm water runoff once per year from
City Yards and the 36" Street landfill.

. Tssue a Memorandum of Understanding (MOU) between the Respondent’s Storm Water

Management Division (SWMD) and other City operations affecting water quality.

. Establish a public education program on the proper use and disposal of household hazardous

waste.

Develop a guidance document or brochure for alternative landscaping practices that utilize
BMPs,

Develop a guidance document or brochure for alternatives to the use of pesticides, herbicides
and fertilizer (PHF).

Develop a PHF monitoring program.

Continue the field-screening program with a minimum of four inspectors, two vans and one
Supervisor.

Develop procedures to prevent, contain and respond to spills.

. Develop a public notification program regarding spills.

. Develop a public education program promoting recycling and proper disposal of used oil.
. Develop industrial guidance materials.

. Sample four to eight industrial sites per year.

. Develop procedures for reviewing construction site plans.

Furthermore, Division personnel determined the Respondent’s self-monitoring program was

unsatisfactory. The Respondent did not detine the major outfalls within its jurisdiction, sample

the homogeneous land use areas and wet weather watersheds, and did not perform hydrologic

monitoring on prierity warersheds.



X.

On January 31, 2003, the division sent a Notice of Viclation (NOV} to the Respondent
stating the violations of the permit discovered during the December 2002, CEL In the NOV, the
division recommended the Respondent to take the following actions:

1. Hire additional persornel.

2. Review the existing ordinance and modity as necessary to fulfill the requirements of the
permit.

3. Find viable alternatives for enforcement that will encourage compliance with the MS4
program.

4. Increase the frequency of self-inspection reports required from permittees under the MS4
program.

Lh

Require a certified erosion control specialist by in charge of all EPSC measures at land
disturbance sites.

XI.
On March 28, 2003, the Respondent replied to the January 31, 2003, NOV issued by the
Division. The Respondent proposed a long-term plan that would be submitted to the Division by

September 3¢, 2003.

XIL
On September 30, 2003, the Respondent submitied the long-term plan to the Divisien,
Division personnel reviewed the long-term plan and determined it lacked the necessary level of
detail regarding comphance with the specific requirements of the permit. The division concluded
the long-term plan submitted by the Respondent failed to properly address the permit failures

previously identified by the Division.



XI11.

On May 20 and May 21, 2004, the Division and EPA conducted a second joint CEX of the
Respondent’s MS4 program. The Division determined the Respondent had not met the
accomplished the tasks required in the compliance schedule, as described in Section LA, of the
permit for the following items: |

1. Conduct an inventory of the storm water drainage system and maintain the inventory in a GIS
format.

2. Fuliy develop and implement routine maintenance practices.

3. Define the master planning effort.

4. Identify and prioritize all areas where significant levels of development are expected to occur,
5. Develop a pilot master plan for the area with the highest prionty.

6. Develop a MQOU between SWMD and other City program departments related to storm
water.

7. Complete PHF guidance manual and develop a PHF monitoring program.
8. Compile field screening results in a computer database.

9. Conduct field screening for ail outfalls.

10. Provide an up to date and complete system map to emergency officials.

11, Produce an industrial facilities water quality inspection manual and produce a construction
site water quality inspection manual,

12. Definc all major industrial and non-industrial outfalls.
13. Provide estimates of seasonal loadings for all majur outfalls.

14. Collect watershed hydrologic data for three years, which the permit required to be completed
by September 30, 2001.

15, Perform modeling for three years, which the permit required to be complete by September 30,
20301,



16. Submuit the hydrologic data and modeling results to the Division, which the permit required to
be completed by September 30, 2001.

Xiv.
On June 16, 2004, the Division issued a second NOV to the Respondent for violations
discovercd during the May 2004 CEL The Division instructed the Respondent to submit a

quarterly progress report summarizing actions taken to achieve compliance with the permit.

VIOLATIONS

XV.

By failing to comply with the terms and conditions in the permit (TNS068063), the

Respondent has violate¢ T.C.A. §69-3-115(a){(1), which states:

{a) (1) Any person who des any of the following acts or omissions is subject (0 a civil
penalty of up to ter thousand dollars ($10,000) per day for each day duning which the
act or omission continues or occurs:

(A)Violates an effivent standard or limitation or a water quality standard established
under this part;

(B) Violates the terms or conditions of & permit;

(C) Fails to complete a filing requirement;

(D)Fails to allow or perform an entry, inspection, monitoring, or reporting
requircment,;

(E) Violates a final determination or order of the board, panel or commissicner;

(F) In the case of an industrial user of a publicly owned treatment works, fails to pay
wser or cost recovery charges or violates pretreatment standards or toxic effluent
limitations established as a condition in the permit of the treatment works;

(G) After reasonable notice and opportunity to restore a ditch constructed pursuant to
§ 69-3-130, the owner of the property fails to restore the ditch to permit
specifications; or

(H) Violates any other provision of this part or any rule or regulation promulgated by
the board.

2 . E———



By failing to comply with the terms and conditions in the permit (TNS068063), the
Respondent has violated T.C.A. §69-3-114(b), which states:

[ addition, it is unlawful for any person to act in a manner or degree which is violative of
any provision of this part or of any rule, regulation, or standard of water quality
promulgated by the board or of any permits or orders issued pursuant o the provisions of
this part; or fail or refuse to file an application for 2 permit as required in §69-3-108; or to
refuse to furnish, or to falsify any records, information, plans, specifications, or other data
required by the beard or the commissioner under this part.

ORDER AND ASSESSMENT

XVI.

WHEREFOCRE, pursuant to the authority vested by T.C.A. §69-3-107, §69-3-109, §69-3-
115 and §69-3-116, I, Betsy L. Child, hereby issue the following ORDER AND ASSESSMENT

to the Respondent:

The Respendent shall, within 150 days of receipt ot this ORDER, define all major
industrial storm water outfalls and all major non-industrial storm water outfalls, as
described in Section V.A.3.d. of the permit.

The Respondent shall submit the list of major storm water outfalls to the Division at the
Chat-EFO. The Respandent shall submit a copy of the list of major storm water outfalls
to the E&C Section.

2. The Respondent shall, within 365 days of receipt of this ORDER, implement a PHF
monitoring program to identify sources of pesticides, herbicides and fertilizers, and to
detect improper use of PHF, as descrnbed in Section {1.C.6.e. of the penmit. The PHF
program must include, ouf is not limited to, a complete municipal guidance manual for
proper PHF usage, as described in Section I1.C.6 d. of the permit.

The Respondent shall submit an outline of the PHF monitoring program to the Chat-EFQ,
for review and approval. The Respondent shall submit a copy of the outline of the PHF



monitoring program to the E&C Section.

The Respondent shall revise the outline of the PHF monitoring program within 30 days of
recetving written comments from the Division and resubmit the report to the division at
the Chat-EFC, for review and approval. The Respondent shall submit a copy of all
revisions to the outline of the PHF monitoring program to the E&C Section.

The Respondent shall, by December 31, 2003, provide storm water system and receiving
water mapping to Emergency Preparedness officials, as described in Section [1.C.7.edii.
of the permit. The Respondent shall notifv the division in writing when this task is
accomplished. The Respondent shall notify the Chat-EFO and copy the E&C Scction.

. The Respondent shall, by December 31, 2005, locate inlets, outfalls, and other drainage
structures and maintain the data in 2 Geographic Information System (GIS), as described
in Section IL.C.1.a.4. through Section H.C.1.b.v. of the perrmt. The Respondent shall
notify the division in writing when this task is accomplished. The Respondent shali
notify the Chat-EFO and copy the E&C Section.

. The Respondent shall, by April 30, 2008, develop procedures and define criteria to
establish water quality and hydrologic characteristics of the watersheds and collect al!l
relevant data, as described in Section V.C. ¢of the permit.

The Respondent shall notify the Division in writing when this task is accomplished. The
Respondent shall notify the Chat-EFO and copy the E&C Section.

The Respondent shall, by May 30, 2008, perform hydrologic modeling, as described in
Section V.C, of the permit.

The Respondent shall notify the Division in writing when this task 1s accomplished. The
Respondent shall notify the Chat-ETO and copy the E&C Section.

. The Respondent shail, by June 30, 2008, submit a watershed characteristic report to the
division, as described in Section V.C. of the permit. The Respondent shall submit the
watershed characteristic report to the Chat-EFQO, for review and approval. The
Respondent shall submit a copy of the watershed characteristic repart o the E&C
Section,

The Respondent shall revise the watershed charactenstic report within 30 days of
receiving wriiten comments from the Division and resubimit the report to the division at
the Chat-EFO, for review and approval. The Respondent shall submit a copy of all
revisions to the watershed characteristic repori to the E&C Section.

. The Respondent shall, by September 30, 2008, implement the Storm Water Management
Program {(SWMP) elements, as deseribed in Section ILC. of the permit.  The
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implementation shal! include, but is not limited to, an inventory of the storm water
drainage system encompassing the following;

(a) Locauon of all inlets, outfalls, manholes, junction-boxes, culverts, bridges and concrete
channels;

{b) Physical description of the drainage structures including the matertal of construction and
geometry; and

{¢)} Observation and documentation of the structural integrity, obstruction to flow, and the
presence of oil, grease or abnormal color or odor.

The Respondent shall submit the inventory of the storm water drainage system to the Chat-
EFQ, for review and approval. The Respondent shall submit a copy of the tnventory of the
storm water drainage system to the E&C Section.

The Respondent shall revise the inventory of the siorm water drainage system within 30 days
of receiving written comments from the division and resubmit the inventory of the storm
water dratnage system to the Division at the Chat-EFO, for review and approval. The
Respondent shall submit a copy of all revisions to the inventory of the storm water drainage
system to the E&C Section.

9. The Respondent shall, submit a gquarterly progress report to the division by the 15" of the
month following the close of the quarter. Quarters are based on the State of Tennessee’s
fiscal year as follows:

uarter - July 1 to September 30, with the first progress report due October 13, 4,
¥ July 1 to S ber 30, with the first progr pott due October 15, 200
2™ Quarter ~ October 1 to December 31, with the progress report due Jasuary 15.

3™ Quarter - January 1 to March 31, with the progress report due Apnil 15,

4™ Quarter ~ April 1 to June 30, with the progress report due July 15.

The quarterly progress report must summarize actions taken by the Respondent to achieve
compliance with the permuit during the quarter. The progress report must include, but is
aot limited fo, an account of each violation of the permit that existed in the quarter and
the steps the Respondent is taking to achieve compliance, including & time tine for
achieving compliance with each violation. The quarterly progress reports zre not a
subsfitute of the annual report required by the permit. The Respondent must submit the
quarterly progress reports until sach time that fuil compliance with the permit is achieved.
The Division will make the determination of full compliance and notify the Respondent
in writing when the quarterly progress reports are no longer required.

The Respondent shall submit the quarterly progress reports to the Division al the Chat-

1



EFO. The Respondent shall submit a copy of the quarterly progress reports to the E&C
Section.

10. The Respondent shall achieve compliance with the terms and conditions of the permit on
or before December 31, 2008. Upon wntten request by the Respondent, aud for good
cause showr, the Division may extend any deadline imposed by the terms and provisions
of this Order

11. The Respondents shall pay a CIVIL PENALTY of SIX HUNDRED THIRTY FIVE
THOUSAND FIVE HUNDRED DOLLARS ($635,500.00) to the division, hereby
ASSESSED to be paid as follows:

{a) The Respondent shall, within 30 days of receipt of this ORDER, pay a CIVIL PENALTY
in the amount of ONE HUNDRED THOUSAND DOLLARS ($100,000.00).

(b) If, and only if, the Respondent fails to comply with item 1 sbove in a timely manner, the
Respondent shall pay & CIVIL PENALTY in the amount of TWENTY THOUSAND
DOLLARS (520,000.00), payable witlun 30 days of default.

(c) If, and only if, the Respondent fails to comply with item 2 above in a timely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of TWENTY THOUSAND
DOLLARS ($20,000.00), payable within 30 days of default.

(d) If, and only if, the Respondent fails to comply with item 3 above in a timely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of FIFTEEN THOUSAND
DOLLARS (§15,000.00), payable within 30 days of default.

(e) If, and only if, the Respondent fails to comply with item: 4 above in a tmely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of TWENTY THOUSAND
DOLLARS ($20,000.00), payable within 30 days of default.

(f) I, and only if, the Respondent fails to comply with item 3 above in a timely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of TWENTY THOQUSAND
DOLLARS ($20,000.00), payable within 30 days of detault.

{g) If, and only if, the Respondent fails to comply with ttem 6 above in 2 timely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of TWENTY THOUSAND
DOLLARS (£20,000.00), pavable within 30 days of default.

(v) If, and only if, the Respondent fails to comply with item 7 above in 2 timely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of TWENTY THOUSAND
DOLLARS ($20,000.00), payable within 30 days of defauit.



(i) U, and only if, the Respondent fails to comply with item: 8 above in a timely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of FIFTY THOUSAND
DOLLARS (§50,000.00), payable within 30 days of default.

(i) [f, and only if, the Respondent fails tc comply with item 9 above in a timely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of FIVE THOUSAND
DOLLARS (85,000.00), per quartesly progress report, not to exceed a total of ONE
HUNDRED TWENTY FIVE THOUSAND DOLLARS (8120,00.00), payable within 30
days of default,

(k) If, and only if, the Respondent fails to comply with itemn 10 2bove in a timely manner, the
Respondent shall pay a CIVIL PENALTY in the amount of TWO HUNDRED THIRTY
THOUSAND FIVE HUNDRED DOLLARS (5230,500.00), payable within 30 days of
default.

12. The Respondent shall otherwise conduct its business in accordance with the Act and rules
promulgated pursuant to the Act.
Further, the Respondent is advised that the foregoing ORDER is in no way to be
construed as a waiver, expressed or implied, of any provision of the law or regulations.
However, compliance with the ORDER will be one factor considered in any cecision whether to

take enforcement action against the Respondent in the tuture.

[ssued by the Commissioner of the Tennessee Department of Environment and Conservation

A :
on tmsjg'ﬂ’day of Apri | , 2005.

. 7.
Betsy L. Child, Commissioner &
Tennessee Department of Environment and Conservaton



Payment of the civil penalty shall be made to the “Treasurer, State of Tennessec” and
should be sent to the “Division of Fiscal Services, Consolidated Fee Unit, Tennessee Department
of Environment and Conservation, 7" Floor L&C Anpex, 401 Church Street, Nashvilie,

Tennessee 37243,

NOTICE OF RIGHTS

Tennessee Code Annotated §§ 69-3-109 and 69-3-1135, allow the Respondent to secure
review of this ORDER AND ASSESSMENT. To secure review of this ORDER AND
ASSESSMENT, the Respondent must file with the commissioner at the address below a written
petition setting forth each of Respondent’s contentions and requesting a hearing before the Waier
Quality Control Board. The Respondent must file the written petition within thirty (30) days of
receiving this ORDER AND ASSESSMENT.

If the required written petition is not filed withio thisty (30) days of reccipt of this
ORDER AND ASSESSMENT, it shall become final and wili be considered as an agreement to
entry of a judgment by consent. Consequently, the ORDER AND ASSESSMENT will not be
subject to review pursuant to T.C.A. §§ 69-3-109 and 69-3-113.

Any hearing of this case before the Water Quality Control Board for which a Respondent
properly petitions is a contested case hearing governed by T.C.A. § 4-5-301 et seq. {the Uniform
Administrative Procedures Act) and the Department of State’s Uniform Rules of Procedure for
Hearing Conwested Cases Before State Admmstrative Agencies. The hearing is in the nature cfa
trial hetore the Board sitting with an Administrative T.aw Judge. The Respondent may subpoena

witnesses on its behalf to testify.
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[f the Respondent 1s an individual, the Respondent may either obtain legal counsel
representation in this matter, both in filing its wntien petition and in presenting evidence at the
hearing, or proceed without an attorney. Low-income individuals may be eligible for
representation at no cost or reduced cost through a local bar association or legal aid organization.

It ts the Department’s position that corporations, limited partnerships, limited liability
companies, and other artificial entities created by law must be represented in any legal
proceeding resulting from an appeal of this ORDER AND ASSESSMENT by an attomey
licensed to practice law in the State of Tenncssee. Non-attorneys may participate in any such

proceeding to the extent allowed by law.

Please direct all correspondence and other communications regarding this matter to: Sam
Wallace, Office of General Counsel, Tennessee Department of Environmeni and Coaservation,
20th Floor, L & C Tower, 401 Church Street, Nashville, TN 37243-1548, Telephone {6135) 532-

0131,

Ao Atgoer

Sam Wallace BPR#005207




